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19 June 2020 
 
 
Dear Convener 
 
 
SOCIAL SECURITY COMMITTEE – STAGE 1 REPORT -SOCIAL SECURITY 
ADMINISTRATION AND TRIBUNAL MEMBERSHIP (SCOTLAND) BILL 
 
 
I am writing in relation to the publication of the Social Security Committee’s Stage 1 
report on the Social Security Administration and Tribunal Membership (Scotland) Bill 
2020 of 9 June 2020. 
 
I welcome the Committee’s support for the general principles within the Bill, as noted 
in the Stage 1 report. 
 
A fuller response to each of the recommendations contained within the Stage 1 
report accompanies this letter and my officials and I would be pleased to provide any 
further information that Committee members might require to help with consideration 
and scrutiny of the Bill.   
 
Yours sincerely  
 

 
 
SHIRLEY-ANNE SOMERVILLE 
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Scottish Government Response - Stage 1 Report on the Social Security 
Administration and Tribunal Membership (Scotland) Bill 
 
Introduction 
 
The Social Security Administration and Tribunal Membership (Scotland) Bill was 
introduced to the Scottish Parliament on 27 April 2020.  
 
As noted in the Stage 1 report of the Social Security Committee, published on 9 June 
2020, the Cabinet Secretary for Social Security and Older People wrote to the 
Committee on 1 May 2020 to request an expedited timetable for passage this Bill.  
 
The Scottish Government welcomes the Committee’s agreement to assist in this 
matter and the support for the general principles within the Bill, as noted in the Stage 
1 report.  
 
Alongside the support for the general principles of the Bill, the Committee’s Stage 1 
report contains a number of specific recommendations in relation to specific aspects 
contained within the Bill. The Scottish Government has responded to these 
recommendations below.  
 
Recommendations 
 
Appointees 
 
The Committee agrees that it may be useful for some adults with capacity 
to be able to nominate an appointee to collect benefits on their behalf. The 
principal safeguard is that the adult must give consent. It would be helpful 
if the Scottish Government could give examples of circumstances in which 
a claimant's rights would be safeguarded by having an appointee, other 
than in cases of terminal illness. 
 
The key driver for these provisions is to protect the rights of clients where harmful 
information has been withheld. While this is most likely to be in cases of terminal 
illness, it is possible that health practitioners could share information that is deemed 
harmful in the course of providing supporting information for general Disability 
Assistance applications.  
 
In addition to protecting the rights of this cohort of clients, it may also be helpful for a 
small cohort of adults with capacity to choose to have an appointee; for example, 
Epilepsy Scotland in their response to the Committee’s call for evidence suggested it 
may be helpful for some of their clients.  
 
We do not anticipate that this provision will be used widely because there are 
number of other ways that clients can access support to help them navigate 
Scotland’s social security system.  This includes support from Social Security 
Scotland’s local delivery staff, continued access to support from welfare and other 
support organisations, a third party to act on their behalf (a third party can be a 



friend, family member, third sector or local authority organisation), a supporter who 
accompanies the client to any meetings, and access to advocacy support.  
 
Whilst we agree that operational detail sits best in guidance, the 
Committee's view is that this Bill should outline the general safeguarding 
principles that will underpin the guidance. These may include providing for 
mechanisms to challenge appointee decisions, undertaking periodic 
reviews and resolving disputes. We look forward to sight of the discussion 
paper and the guidance as it is being developed and recommend that the 
guidance should be statutory. 
 
The Scottish Government is committed to ensuring that the provisions of appointees 
are applied in a consistent way that safeguards the rights of clients. We will consult 
with stakeholders to inform guidance that will be used by Social Security Scotland in 
making decisions on the making, termination and review of appointments, and will 
make this guidance publicly available so that it can readily be accessed by 
professional advisers and members of the public.  We are minded to include a 
provision in the Bill making it a statutory requirement to publish this guidance   
 
This guidance will be developed in consultation with our Disability and Carers 
Benefits Expert Advisory Group, and other stakeholders, to ensure that it benefits 
from the insights of people with working experience of the current social security 
system, and will include provisions that cover reviews, disputes and mechanisms to 
challenge a decision.  
 
The Scottish Government will consider whether there may be scope to include 
general safeguarding principles that will underpin the guidance in the Bill; and 
officials will explore this in advance of Stage 2. This is very much dependent upon 
sufficient stakeholder support being in place. 
 
Non-Disclosure of Health Information 
 
The Committee understands the rationale for, in some cases, withholding 
information from a claimant where there has been a diagnosis of terminal 
illness. The Committee would be grateful for other examples of information 
that might be withheld on the basis that it could cause serious harm. Where 
an appointee is already in place, the Committee can envisage how this 
could more easily protect a claimant's rights, but only where an appointee 
was already in place. It is difficult to see how an appointee could be put in 
place, with the claimant's consent, whilst withholding information that is 
considered harmful. 
 
Social Security Scotland will only withhold information when a medical practitioner 
has decided that the information would be likely to cause their patient serious 
physical or mental harm. We anticipate that this will happen very rarely. However, it 
is possible that health practitioners could share information that is deemed harmful in 
the course of providing supporting information for general Disability Assistance 
applications.   
 



We accept it may be challenging to discuss with a client who is terminally ill, and who 
is unaware of their prognosis, the reasons why they may wish to have an appointee. 
That such conversations are thoughtful and sensitive is of paramount importance. 
However, we believe it is right that the client should fully understand the role an 
appointee would play and give their informed consent. 
 
Importantly, while an appointee will be offered to a client with capacity who is 
terminally ill but unaware of their prognosis, the client can choose not to have an 
appointee. In this situation their application can still be processed using the fast-
tracked system.  Offering the client an appointee simply provides another opportunity 
to protect their rights. 
 
Top-Up of Reserved Benefits 
 
The Committee is content with the proposals to allow criminal offences and 
powers to investigate offences to be created for Scottish Child Payment and 
any other top-up benefit. However, the Scottish Government is requested to 
confirm how, and to whom, claimants of Scottish Child Payment and any other 
top-up benefits will be expected to notify a change of circumstance. 
 
It is appropriate for individuals to notify Scottish Ministers of any change to their 
circumstances that affects their eligibility for top-up assistance. The requirements 
and means of notification will be clearly laid out for individuals when they apply for 
top-up assistance. We have confirmed on a number of occasions that those who 
make genuine errors will not be criminalised. 
 
The Scottish Government is asked to explain the delay and confirm its 
timetable for bringing forward regulations to transfer jurisdiction from the 
sheriff court to the First-tier Tribunal. 
 
While the Scottish Government recognises the importance and urgency that the 
Committee and stakeholders have placed on this matter, the decision to transfer 
some or all of the competence and jurisdiction that a sheriff has in relation to the 
recovery of money owed under section 63 of the 2018 Act, is not a decision to be 
taken lightly. Undertaking it without sufficient consultation on all the related issues 
and ensuring the necessary capacity is in place within the tribunal system, may have 
significant unintended consequences and negatively impact the implementation of 
the 2018 Act.  
 
We therefore intend to carry out a public consultation to ascertain which level of 
competence and jurisdiction should be transferred. The Scottish Government intends 
to carry out this consultation this year.  We are currently developing the evidence 
base which will inform this consultation. This is, of course, dependent on the wider 
and ongoing impacts of COVID-19. 
 
The Scottish Government should bring forward amendments at stage 2 to 
ensure that the duty to inform people about their eligibility for other 
benefits applies to “top-up” benefits as it does for any other form of 
assistance as provided for in Chapter 2 of the 2018 Act. 
 



The Scottish Government welcomes the recommendation of the Committee and, as 
long as broad stakeholder support is in place, we will bring forward an amendment at 
Stage 2 to ensure this duty also applies to devolved top up assistance .  
 
Diagnosing terminal illness for disability assistance purposes 
 
The Committee supports an extension to who can verify that a person is 
terminally ill for the purpose of fast-tracking a claim for disability benefit. 
The Committee also supports the general approach taken; to make provision 
in primary legislation that is then supported by regulations. The Committee 
looks forward to sight of the draft regulations in due course. 
 
We are pleased the Committee supports this extension and would reiterate that it is 
our intention to establish clear criteria which a registered medical practitioner or a 
registered nurse must meet in order to make the judgment; ensuring that only 
appropriate medical professionals can perform this function. These will be provided 
for in a combination of regulations and guidance. Regulations will be in place for 
when they are first required; prior to the launch of Child Disability Payment. The 
Committee will have the opportunity to scrutinise these in due course. 
 
Tribunal Membership 
 
The Committee recognises that a power to temporarily authorise existing 
judges to sit on tribunals is not new and is required to address a current 
lack of capacity in Scottish tribunals. We do not object to these provisions 
but we do ask the Scottish Government to reflect on the opportunity 
created by the establishment of a new distinct Scottish social security system 
and how, longer term, the devolved tribunal system for this will be 
supported by an appropriate pool of judges. 
 
As recognised by the Committee, the provisions are explicitly designed to facilitate 
temporary arrangements which are considered the best short term option to help 
ensure the Chamber can effectively dispose of business.  
 
In the medium term, timetables and plans are in place for the recruitment of fee paid 
members to the Chamber for 2020 and 2021. In the longer term, the Scottish 
Government is also committed to a no detriment transfer of the reserved Social 
Entitlement Chamber judiciary into the devolved Social Security Chamber.  
 
We believe that the provisions contained within this Bill, alongside other planned 
recruitment, will alleviate any concerns about having an appropriate pool of judges in 
the devolved tribunal system. 
 
We will continue to work with other parties such as the leadership of the independent 
judiciary and the Judicial Appointments Board for Scotland to ensure that the right 
structures and resources are in place to support the expected future workload of the 
Scottish tribunals. 
 
 
 



 
Other Issues 
 
The Committee agrees that the Scottish social security system should 
make provision for carer and disability benefits to be suspended. We are 
pleased that the Cabinet Secretary has indicated her intention to bring 
forward the necessary amendments at stage 2. 
 
We have already agreed to bring forward the necessary amendments if there is 
broad stakeholder support for such provisions.  
 
Officials are engaging with stakeholders through the Ill Health and Disability Benefits 
Stakeholder Reference Group to understand how they would envisage such a 
system working, what safeguards would be necessary, and how such provisions 
would fit within the context of the existing Social Security (Scotland) Act 2018.   
 
It is essential as we develop our policy options at pace, that the proposals gain 
sufficient stakeholder support to bring these provisions forward at Stage 2 by way of 
amendment. 
 
Consultation 
 
The Scottish Government must do more to ensure that opportunities to 
contribute and shape policy, as it is being developed, are publicly offered to 
all. In the case of this Bill, the proposals on appointees would have 
benefited from more stakeholder input. 
 
The Scottish Government is fully committed to working with stakeholders and those 
with lived experience to develop a social security system that lives up to the 
principles within the 2018 Act and Our Charter, and has a strong track record of 
doing so.  
 
The provisions on appointees within this Bill are intended to supplement existing 
provision in the 2018 Act, rather than introduce substantial new areas of policy. We 
have engaged extensively with stakeholders on this and will continue to do so to 
support the development of guidance that underpins delivery of the provisions on 
appointees. 
 
We agree with the respondents who suggested the Scottish Government 
should consult those such as the Social Security Experience Panels and 
the Disability and Carer Benefits Expert Advisory Group, particularly on the 
proposals for appointees. We welcome the Cabinet Secretary's agreement 
to now do this. 
 
The Scottish Government is undertaking preliminary work with the Ill Health and 
Disability Benefits Stakeholder Reference Group to develop our proposals in detail.  
 
The outcome of this work will help inform a more detailed workstream led by the 
Disability and Carers Benefits Expert Advisory Group to examine the proposals in 
detail, and to produce independent recommendations to Ministers on the Scottish 



Government’s proposed approach to appointees, including the resolution of disputes, 
client consent, and safeguarding the rights of clients. 
 
Engagement with our Experience Panels will also to take place over the summer to 
ensure that the proposals are informed by those with lived experience of the current 
system.  
 
Conclusion and Recommendation to the Parliament 
 
The Committee draws the Scottish Government's attention to the approach 
taken in this Bill to safeguards for appointees (not creating any legislative 
provision) and compares that to the approach taken to who can diagnose 
terminal illness (primary legislation accompanied by regulations). 
 
The provisions that we propose to bring forward include statutory safeguards – both 
for adults who are deemed to have capacity, and for children also. 
For adults who are deemed to have capacity, the safeguards include a requirement 
for the client’s consent before making an appointment, and a duty to terminate the 
appointment if the client withdraws their consent.  
 
For children, we have set out a requirement to have regard so far as practicable to 
the child’s (and other relevant persons, including the child’s parents) views before 
making or terminating an appointment, and the requirement to review the 
appointment if requested to do so by a person with legal authority to act on behalf of 
the individual, or who lives with and has the care of the individual (this is also 
extended to adults with incapacity). 
 
The Scottish Government has sought to strike a balance between prescriptive 
statutory safeguards, and safeguards that will be set out in decision-making 
processes and guidance.  This is appropriate given that the processes will be 
administered by Social Security Scotland in line with Ministers’ policy and guidance. 
 
The provisions on the diagnosis of terminal illness, where the people involved in 
diagnosis operate independently of Ministers and it is essential that the legislation is 
clear as to who can and cannot carry out this function. 
 
The Committee supports the general principles of the Bill and in doing so 
looks forward to engaging positively with the Scottish Government on the 
issues raised around appointees and ensuring appropriate safeguards for 
claimants and those acting on their behalf. 
 
The Scottish Government welcomes the support of the Committee for the general 
principles within this Bill and can confirm that we will continue to engage 
constructively and positively with stakeholders to address the points raised in the 
Committee’s Stage 1 report.  


